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regulate such matters deprives a person of a constitutional right without due 
process of law. State v. Loomis, 115 Mo. 307; Com. v. Perry, 155 Mass. 117. 
It is unconstitutional where it subjects to criminal prosecution. Stone v. Miss. , 
101 U. S. 814; Re Jacobs, 98 N. Y. 98. Nor is the statute a police regulation, 
for it does not expressly or impliedly promote the public health, welfare, com- 
fort, or safety. Re Jacobs, supra. Whether the statute in question was 
unconstitutional, as being class legislation, is not considered in this case. It 
was so considered in two parallel cases. State v. Tolle, 71 Mo. 645 ; Lippe- 
man v. People, 175 111. 106. 

Constitutional Law — Statutes of Limitations — Judgments. — Lamb 
v. Powder River Live Stock Co., 132 Fed. 434. — A statute which prescribes 
a general limitation of six years for all actions on foreign judgments, and, by 
proviso, declares three months to be the limitation, if the judgment upon 
which the said action is commenced is based on a cause of action which accrued 
more than six years prior to the commencement of said action upon the judg- 
ment, held, unconstitutional, as imposing in the proviso, an unreasonable 
limitation upon a contract. 

A statute impairing the remedy upon a contract impairs the obligation of 
a contract and is unconstitutional. 2 Story on Const. §1385. An action upon 
a judgment may indirectly be a remedy upon a contract. But a statute limiting 
the time in which to bring an action does not impair the obligation of contract, 
if it is reasonable. Antoniv. Greenhow, 107 U. S. 769. It is primarily the 
province of the legislature to determine what a reasonable time is. Smith v. 
Morrison, 22 Pick. 433 ; Jackson v. Lamphire, 3 Peter 280. But courts are 
not hesitant in deciding for themselves, taking all the circumstances into 
account. Koshkonong v. Burton, 104 U. S. 675 ; Wynn v. Stone, 69 Miss. 80. 

Criminal Law — Homicide — Remarks by Counsel to the Jury. — Powers 
v. Commonwealth, 83 S. W. 146, (Ky.). — Defendant and H. were jointly 
indicted for conspiracy to murder. It was the theory of the state that H. fired 
the fatal shot. On the separate trial of defendant the prosecuting attorney 
stated that "H. was not hung but eleven of the twelve jurors who tried him 
were in favor of hanging him, aid one was for life imprisonment and the 
eleven had to come to one." The motion to exclude this was overruled by the 
court. Held, that the error of the court in not sustaining the motion was pre- 
judicial. Paynter, Hobson, and Nunn, JJ., dissenting. 

By this decision the court reverses its decision in Parrott v. Common- 
wealth, 20 Ky. Law Rep. 764, where it was said: "The bill of exceptions does 
not contain the connection in which these words were spoken. It may have 
been in reply to some argument o£ the counsel for the appellant and, if so, it 
might have been proper." Error to be available must fully appear by the 
record since the record is the only authentic evidence of the trial court pro- 
ceedings. Railroad v. Goyetie, 133 111. 21; Far rand v. Aldrich, 85 Mich. 
393; Cecconiv. Rodden, 147 Mass. 164. 

Criminal Law — Misconduct of Jury — New Trial. — Mann v. State, 83 
S. W. 195, (Tex.^ — The conduct of a juror in telling the jury, in the jury room, 
that defendant had hit prosecutor on the head with an ax-handle on a former 
occasion, held, ground for a new trial. 

It is misconduct on the part of a juror to give testimony to his associates 
in the jury room. Richards v. State, 36 Neb. 17; Ellis v. State, 33 Tex. Cr. 
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R. 508; but by the weight of authority, when a new trial is asked for on the 
ground of misconduct of a juror it must be shown that the party was 
probably injured by such misconduct. Medlar v. State, 26 Ind. 171 ; State v. 
Cross, 95 Iowa 629. Bearing directly on the principal case, it was said in 
State v. Woodson, 41 Iowa 425, " It is not sufficient to vitiate a verdict of con- 
viction, that a juror made statements to his associates concerning defendant's 
character from his own knowledge unless prejudice is shown to have resulted." 
In a few cases it has been held that a presumption of prejudice arises from 
proof of misconduct. Commonwealth v. Roby, 12 Pick. 496; Creek v. State, 
24 Ind. 151. The better rule is that the matter of denying a motion for new 
trial for alleged misconduct on the part of the jury lies largely within the dis- 
cretion of the trial court. Wiest v. Luyendyk, 73 Mich. 661 ; People v. John- 
son, no N. Y. 134; Com. v. White, 147 Mass. 76. 

Damages — Personal Injuries — Future Suffering. — Schwend v. St. 
Louis Transit Co., 80 S. W. 40, (Mo.).— Held, that an instruction, in an action 
for personal injuries, authorizing recovery for pain and anguish which plaintiff 
"may" suffer in the future, is erroneous. 

While damages for future suffering may unquestionably be awarded, it is 
generally required that the suffering must be such as will necessarily follow. 
Washington <S-> G. R. Co. v. Harmon's Admr., 147 U. S. 571 ; Filer v. N. Y. 
C. R. Co., 49 N. Y.\42; Atlanta <S» W. P. R. Co. v. Johnson, 66 Ga. 259. Or 
at least must be reasonably certain. Ohio &* M. R. Co. v. Cosby, 107 Ind. 32; 
Stutz v. Chicago <S-» N. W. R. Co. , 73 Wis. 147. Such prospective suffering 
must not be merely speculative. Strohm v. N. Y. L. E. &° W. R. Co., 96 
N. Y. 305; Dawson v. City oj Troy, 49 Hun 322. When the court had cor- 
rectly charged the jury that such future suffering must be reasonably certain, 
a request by the defendant to charge further that ' ' damages must not be 
assessed for merely possible or even probable future effects not now apparent," 
was properly refused because it would merely tend to confuse the jury. Kan- 
sas City, F. S. &* M. R. Co. v. Stoner, 49 Fed. 209. In Raymond v. Kescn- 
burg, 91 Wis. 191, an instruction practically the same as that in the present 
case was held to be erroneous and both decisions follow the weight of authority. 

Death by Wrongful Act — Elements of Compensation. — International 
& G. N. R. Co. v. McVey, 81 S. W. 991 (Tex.).— In an action to recover 
damages for death by wrongful act brought under a statute similar to Lord 
Campbell's Act, held, that the children of the deceased may recover not only 
for the loss of the earning capacity of the father but also for the loss of his 
care and counsel. 

The liberal rule of compensation laid down in the present case is in 
harmony with many decisions holding that the care and counsel of a parent 
have a pecuniary value and that damages may be awarded for their loss. 
Anthony Ittner Brick Co. v. Ashly, 198 111. 562 ; Stern/els v. Metropolitan St. 
Ry. Co., 174 N. Y. 512; N. P. R. Co. v. Freeman, 83 Fed. 82. In many cases 
however it is held that recovery cannot be had in the absence of evidence 
that the deceased was fitted to give valuable advice and counsel. Walker v. 
Lake Shore R. Co., in Mich. 518; St. Louis &* S. F. R. Co. v. Townsend, 
69 Ark. 380. In May v. W. Jersey R. Co., 62 N. J. L. 63, it is held that the 
counsel must relate to pecuniary matters in order to form an element of com- 
pensation; while in ///. R. Co. v. Bentz, 108 Tenn. 670, it is stated that a 
wife cannot recover for the loss of the advice and counsel of her husband. In 



